
1,: ..,~~, '. ... :, .' .' 

Dear .Ws~., Shirley.,. .~ 

I-lam submitting this request for .cn c the '~ 
Attorney Ge'neral'~s office because I disagree with the opinions' ..~ 
issued by the-District Attorney of Walker County on the matters.;.., 
discussed in this letter. 

BACKGROUND 

&~,,#aQ2&L~&~ty ~~A;$&ti .&& se&es::as $h&~ purch&&g .y. ;~, :, 

aqent;gf 'tb:e~.CbiUity,.-.- A County~tifficer~~ fills out a requisition 
for suppli~es:'br.matez-ials, signs hit, turns it in to the 
purchasing olerkj'who then submits the requisition to the County 

. . . . 
I.,. 

.;. :’ : 
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exceed the ,budge't~_hppropriatibns for that-depai-tment'~~in'l:, 
-accordance with'~C~'111.092 and .llZ.OOl. 

'. ..~~ 
_I 

~The Walker'Co&$Clerk collects the fee for records ~~ 
management and preservation as authorized'by section~~'.'~~:'.~~ 
118.011(b)(2) of ,the Local Government Code.,.,Local Government 
.Code 118.0216~~'E;fat'eG,,that ,this fee is forthe; records manageme,nt!~, 
and preservation services performed~by~the;County~Clerk after.the: 
filing and 'recording of adocument in the~,records of:the'office 
of the clerk. The,,f~ee may be used only toprovi~de funds~ ~for .:', ~~ 
specific records::~preser%tiPn and automation 'projects..: The.se I.',' ' ' 
fees are accounted- for in a records ~management and preservation 
fund. This is a, separate fund, 
County generals fiqidi ,.. 

and is notco-mingled with the " ', 
! 

7~ 
'Prior to the adoption of the records management and,- 

preservation fee set under 118.011(b)(2) of'the Local G6eerment 
Code by the legislature, the Commissioner's Court of Walker 
County provided an expenditure budget from the general fund to, 
the County Clerk in then amount of $34,000 per year to be used 'for, 
the microfilming/indexing of records in the Clerk's office. The 
County Clerk's employees microfilm the daily, ongoing records and 
documents of the County Clerk, such as any official personal 
property records, official real property records, official 
rnstruments,,and other official records of the County Clerk with 
a camera and~.film,prQvided by a.third party~.vendor, send the. ~~ 
microfilm to thethird party vendor.who then develops :ihd .rnakes~. 
an archival printof then film. The archival print is returned~to 
the County Clerk~'s office;~and the original .film is stored with ._ 
the third party vendor. The third party vendor also compiles : 
indices c&the Clerk's records,. binds the.indides and s~ends,them'~~. 
to the County-Clerk"s~ office. 
under.contract withthe' County. 

T~his, ~third~..party -vendor jis not.‘:. I.:. ~'1 
A previous Attorney‘l~General~ .. 

Opinion (JM-890))heJd that ,the microfilmin~~.of,'records.'of,Cg~uity~ 
Clerks office wa&not~~rsQnal or profess'ional~sei-vices and must. 
:be competitiveltj::bia under LGC262.021; ', wa'l‘k&ti. Countyrs: .' -. -~. '~ .: 
microfilming/indexing as 'of this date has nQt been competitively 
bid. 

The~general fund-expenditure budget for 
microfilming/indexing'-has'not been decreased since the adoption .~.~ 
of the records management and preservation fee. For the fiscal 
year that ended~ September 30, 1996, the, approved general fund ;. 
expenditures fQr ~microfilaing/indexing was apprQximately $35,000. 
Total general fund revenue collections by the' County Clerk's 
office for fiscal year~l995-96 were approximately $157,15O;and 
the general fund expenditures of the County Clerk's office were 
approximately $212,150. 
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:.. PROBLEM STATEMEWT:'~. .~ '~ '..~ 

~~ i, j ..,. :,.i;-:;.~*~ ‘Z. ,~. ;“. ~,: ,, .~ i 5+ :r> ; .._ :,! -; .: In, &&;:~ :;iggg;, ,“~~&&&&g $&*j;T+..~lt. :received ngtifiEat&~‘; 
from the Walker ~~County~,:'Auditor',$,roff~~~~~hat':~e ~b~~a,cardple~~~~~_;::i-. c.~ 
expended ~. I& gige,ra~&; f$fid~~~,by$j&@~ "~~~~f~~~fi~ing~~~~~e~~~~~~~~~~~~~~, ~,, ~,:I 
line item,~and n;o further appropriations: could <be :~Ssil~~~‘~‘~dgd~~;t~::: 
his generaLfund budget for ,mi.crof,iiming/ihdex.~.ng, Alsd _i.n-;~;rGi'y ., 
1996, the' County Clerk apprbached'the~, Comm&+ouer.'s Court.and'l- 
requested his 'genera~~fund expenaLture':bu'~g~~.~.be ,,inc~~~s,ed:b;ir.,~;:::':. 
$18,500 for.microfilming/indexing:expenses:;- CcinmissionerI~6:'%oUrt. 
did not act on his request; asking for additional‘informatioii'- 
instead. The third party vendorwas notified in writing on ,' 
August 22; 1996 that budgeted funds were not available to pay a '~ 
recently submitted,invoice, and that the.invoice exceeded the .,'. 
amount of th& appropriations. ,"' 

Following the Commissioner's~Court decision not to act5& 
the request to increase the County Clerk's'microfilmingjindexing 
budget, and after he~was iiotified that,there~ was not any~ money:, 
ava.ilable. ~in.his~: budget, theCount 
microfjlm~ng~~indexing~ provided~ by:.. 

TV Clerk continued touse the::;; ~,, ~_' he ~~:third-pIarty vendor .anb::::l ,'jl: .~ 

whom the purchase~was to be madebeforethe purchase was ma@ .~' 
(LGC 113.901), because the purchases exceeded the appropriations 
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since ‘ule: Audit~r’~s.~~ ap;tjroval for paym(?nt’~:~~ invoices’ is ‘: :” 
I 

required by LGC 1~3.'064~~pri~o,r~,~~~ 'the presentation ~of the ,invoioee .,. 
for approval-~ :forj@ayment .~by.~~,'~~~~ssione~~~,~~'.Cd~,t,,under "C :.~:~i': ; ;.: 'e ~'.'. 
115. 021, the inv$&c,$srnay ~n9-t .:tre--approvea~'.f.or~i.l2aymeflt by. .; .~. ,'j ~:;I ~~ 1,. .~':~:r 
Commissioner's~ Court?'.- See :alt+':WybttMetal ~&Dofler Works, v; ~. .- 
Lipscomb,~. 87. S.,W. $l 33% (, :.Tex+Civ; ;:A&) .'writref~!.d: , Attorney 'I,;. 
General Opinioh'~Ii,.Ot~~~~~~3:: ;(,Coim&is&ioner~ s:~ Cour$does' not .have: ,':-..;'.;; ,, 
authority to consFder~'~bill,~swhi~ch :have not be.en approved by' the : ~"' 
Auditor, and Commissioner.% ~Courthas, no;authority to issues a :~ .;: 
writ of mandamus,~'dii-ecting Count& Auditor.to ~approve~~or reject ~~' 
certain claims) j A~toS;~~~y,,d8ne~81:,Opinion.,;f 0:6794(Couhty Audit&- :, 
has authority to re3ect cl,.aims authorized by~.Com&ssioner~s.'Court 
if they have~n'~t,.been:contracted,as .provided',by law, and '. 
Commissioner's Court is without authority to allow such claim 
over the disapproval oft the~Auditor, and County Clerk does not 
have authority to.~i~s.sue and deliver a~warrantwhich~has not been 
approved by the County Auditor).- 

In an executive,session of the Commissioner's Court held on 
January 15, 1997, the Walker County District Attorney, who also 
serves as the County.Attorney,~tothe Walker CcUnty Commissioner's 
Court, advised~ the Commissioner's Court that~:~,e-invoices.that; 
were not approved by the Auditor'shou~ld~be-paidi..Cbmmissioner's 
Court then approved a. budget. amendment to'the'fiscal yearl996-97 
budget.to increase.the' microf~~~,~j,~g/indexing line item in.-thee 
County Clerk's bud'ge,t--by Sl5;6,$3.'to pay the. f,iscal year 19'95-96 
invoices o,f ..ule-,~.~rdi:.~rty,.~~~na~~~.~~The' District..Attorney: : ~. ': 
contended ~.the :rec$$ing and-;f~il~in:ng:fee ..revenu& @haryed ~to. the.. ~;~:~~~, f' f.. 
publics and;;collected'by ~th&?:~Couhty Clerk--&d$r.~hCC li8.dil(a).(ij .?: 
Andy (3) is.~'a‘~fee'.~at.mus~ Ibe. !bedicated! ~t'6j,tl$$'~-~ ~~ :.~ .: ~', 
microfilrnirid~ln,d~xins.I~~~~ri~~.~~e~ and~:use'd aE the- County :Cle'rk;s', 
discretionl . ...&& brdifc;fct 'A~~~ti&y;s opini&~~&$~:~ti~ea in- part ,gy-.~ 
the fact that the ~&mount. of':~r.&oraing ,and3ili.ng fees revenue -(: : "., 

~. collected by,'~e-coun~y,~C,cl~~~' for fiscal year:i995-96 under LCC !" ,. 
118.011 Cal (1) '..ana- i(2) :p&& &ae- t+&:,&e., a$lbtifit‘ &p&fit by:Qe. ; L :L ':~~ 
County Clerk on microfilaiing/indexing'the ,records with the third 
party ve~ndor who provided the~,microfilming/indexing for fiscal 
year 1995-96. '~~.~. 



filing.and'~record~ing, including indexing, those document5. I 
believe the~expendftures for‘filing and recording the'official 
records of the County Clerk could'include, as budgeted by the 
COmmiSSiOne~‘S Court, all itemsnecessary for .the recording.and. 
filing of thedocuments, such a5 the cost of the office personnel 
who perform the ‘filing and recording and oversee the records; the 
cost to the,County ~of the copies.made to file the records,, the 
monthly lease on the copy machine, and various other expenditures 
made by the.County Clerk's~office in .order to file and record ,, 
documents. '. ::.~~.-~';,'~. ,~..~!. ;~;!.._:.; _l: ~, 

.,/%,Y' . ;., ,.,<.~ I :: 
,I also~'.~~lieve:~the,D~~~~ct.,AttorneLIs opinion of the I,& .of~ 

the filling :~a,nd recording fee5,%ollected by the County Clerk,~'$nd& 
LGC 118.011(a).(3.)~~"and~ (2) hs ‘beinq:~,?dedicatedn to 
microfilming&id$xing and~.rio~~,~~~~i:any.;~~f .the other expendit,ures; ,~ '.: 
incurred inLf#&q,and, reco~d~~~~~~~~'d.6d-umrent6 is ir@rrect;<I ,~,~'~: 
believe -the_,P~~~~~~~~Att~~~~~~~~~~~~~i~~~;~~~~d -~make $he reco$din,g~: .. 
and filing ~f~~j%+!~sed ~'to: tae'-pubLl~'.ap,d.:oqll.ected .by .the. co.unty :.Y::O:~.. 
Clerk :under‘.,IL8,'?ll(a).11) and',.(2);~analoqous to the "Hot Check-' :~' '-, :> : 
Fund" and: if,~f.@ij~;:~$&~~+@ ~:&j .+;+.iyl ., in+&to~~: tax esc++., ., : ~: .~,;; ,:c! -" 
accounts,' .vhfch,-%ould.be used~~ at.i;he~3liscretion of the ~Clerk;.~.and 
placed beyolid!:~~~.~~buagetary.cbnt~p~~g_af rthe Com&ssioner's, ~C$rt. ~:. 

~; :~,-.~",:;'a.i'z :. -‘":.$::~~~~;'-.~ _: ~~.. ;;_.:~...*.:;-;,:. ~,, .-, .,'. ,, ,C~ ::- ~~;~, 
The bf5tr!i&~j&orney also~';hai&in6 &&fee collected by.'::.~ 

the County'Cl&!for:the record5 management and pre.servation,f~d‘; 
under LGC li5:>6il(b)(2.) may:not'.~e~spent.On microfilming/indeTxing 
the daily, 'oiiqo~ig.records an&document$ of the.County Clerk;,' 
such as offioi&lLpersonal prope@!y.recAord5, of~ficial real ', ~~ 

.: 

property records, .official i&Xuments,.,and other official 
records of:theCounty 'Clerk;;,+oontends this fee may.only be X. 
used by the ,Clerk on those records -that-the Clerk determines 
qualify as specific records preservation and automation projects. 



Clerk's office isaspecific records preservation project, I 
believe the Commissioner's Court could approve the payment out,of 
the records~management ana preservation, fund.establisbed by LGC 
118.011(b)(2) the~microfilming/indexing of the daily, ongoing 
records of the Clerks office such as official personal property 
records, official real property records, and other official 
records of the county Clerk. 

Because tbe':~L&tri& &ttorney'and ~z~have differing ,opini.onsi 
I would ask t,hat.~l%z:.~ttorney General's office provideyour ~:'.I ,:~ 
'opinion on ~the foilowihgque6tions. 
'. 

,~. 1 "" I, ': ,: :t :.;I~, * : 
W&o ir; r.~sp;;,~id~~~~~~~~~'~~~~~~,~hg,~~County ~,f&d6 to department.: for: ~~:).~ .I- ., _*,. ,. *+.,<., r. ~~ 
microfilminilC'~ild~;~g, :e)rpendit.ures 'a?~ de6cribed above, 'land whop:, .; 
determines",& .~w~.~;~~~~e,l-.!~at~ .expenditure amountis .to Abe? ,.. ~‘~::,': 

'_., ids ,,, .., , '/~ '. !;)e~;L:.T$‘~. > i_, ~,.~~ _~. ";^ ,! "..~cfpI ~,,~ t \,.~r-jky.' _ --:.7 . _:. 
16 the amount-o~~..:~~~~~~f'i-~p~~q'findexing'expenditures, t,o',be paid ~to, 
a third, party verid~~~~~~:eltbe~.,'Ynder contracizof hot.~under contract':~ 

; with the 'Count~~,-*~~~~ca~*l~'in then same~:ai&& as3he .fi.ling'~f&e : . 
revenue coliected&y~.the County Clerk sunder L$C 
118.011(a)~(l~) and(2j.\for;,real and jjersonal property,. r‘ecords 
filing, or fS,the;:Co.~issioner's Court responsible for 
determining& within-budq~t,~constra~ints,',the~,amount ~of .~ 
microfilmfng/indexinq expenditures forthe County Clerk? 

: ..~,'. . . 
~'~ 

: 
: .I~.~_ 

i 

6 



.:,. ,~_, ‘.,, 

,6 '~'in,: question 'for ~~~-: : 

what exWLdi+-e.? are -:tiea@&bly- :.all,tic?tie&to :the filing .feei,~;..:_,;, ~;~,'.:;j : ,'~ 
provided under.::w &18; O,ll(a.) (l?and(2,) 2‘. .~_ ~. ;..;/ ~, ':' .; ":: ~. ,~, ~. .;, e :i .~ .:;: .<; ;<.~ 
If the Com+%6ion6r16 Cot&rt. ~deter&nes ;th&t the expend&-e's,. fork ,J::;:~ ~. 
microfiiming/indexing the daily; c&going documents s,uch'as the .-'~ 
Official personaL property records, ~official real property 
records,. and other official records of the County Clerk',6 office,. 
are a specific records ~preservation project performed'after;: ~,-,, 
document is filed and recorded ,iti.$he records of the County 
Clerk's office, may any additional expenditures incurred by the 
County Clerk above the general fUnd budget for 
microfilming/indexing the daily, Ongoing~doWments. 6Uch as the _,::,,~ 
official personal property records, officialreal property: '.~ .', 
records, and other..official~~records of,.fhe,.Co.Unty Clerk's office ~;~~:- 
be charged t0 the 'record6: manageme'n,t and .preservation' fund. ~ .~..: ~', 
established bye LGC ,1$8.011(b) (2)~ by~.the-,coplmi,s~sioneyls .Court?~' ." '- < ., $'... 1~ ,. .:t';;;:;fj* ' 

~,.f~~,',l,:.' ,. ~. '~ 
The Cou$3ty' !&k~'s employees' microfilm the, :,daily, :ongo.ijg, .;.::~,-I,~!:':; $&iz:'l;:. 
documents~ of*X.b$?;~C.ounty ;,Clerk with '5 a. caprera., a@-f i~m,'pro~~d~~;~p~::~~~~~~~~~~.~!,, : 
a 'ti:ifd pa,&~.~s,ve@$?~ IT&I@ .++fi& .fi;? : tpi,&f(ifi&' ,jy.g :Itjle“thfyd $&$Y&y:; ~: :~ 
vendor rjho ,fhen de.velo@ andmakes .-+:%oh~ival~, ~firint" oft :t~ei'~~~~~~~~~:_::-~ ., 
The archival Iprint~ i6. 'returned to <the ,C~$unty~:~Cler~s offic6&&:: $z?;.:;- 
the origi~al;-;2if~:the:_film~ i$~.stored with :*e~ vendor. ';Th&.--+&iea my' y,qy;, ~. 
party vendor a16o: comp,ile6~ sndices~~,of~ :tbe~~Clerk~6 record6;~ -binds.~':::-'-::~:,.~ 
the ~indioe6;,~&.nd &~ds'~th&a'~~c'~the. Cou&;Clerk!s 'office..:: 'hi;, the,c-;Y: ,.-- 
Co~fssf&@r.~ 6, ,&jw .'con&id~~' this ~."seriti~e's~:-pe~rform~d by .++ ,:. ~'i~':;:';,f::'f 
CountyClerk after the filing and'recording oft a document'Y2 ' ,~,T.;F,::f,:~ 

,. ': b,:~ : ..'. 

May the Commissioner',6 Court &d&r patient ~of .an~ invoi& ,@I+$~ $as,::~ ::I.+. 
been approved forpayment by then County Auditor? ,,,~..~~:~y. 

Were the invoices in.question incixred' as provided by.iaw? . 

-- 
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purchasewas mad~e prior~to the purchase as provided bylaw and 
for which-funds were not available when the work was'performed? : 

May the Commissioner's Court amend the fiscal year 96-97 budget 
to pay invoice6 for supplies or materials that were ordered by an 
.,elected official in the fiscal year ending g-30-96 that did not 
have a'reguisiticn approved~ by the County Judge nor was.~it 
delivered to the'person ~from whom the,purchase was made prior to 
the purchase as provided by l,aw? See also'AG Opinion O- 

.~ 6132<budget may-not be amended to pay previous road~and.~bridge 
obligation); O-4830(obligation cannot be incurred unless in the 
budget), and O-2937(road and bridge bills incurred in December 
may not be paid for with next year's budget) 

. IS then Auditor under a ministerial duty or is it a ~discretionary 
act to approve a claim against the County that, in his opinion, 
was not incurred as provided by law? See also 533 S.W. 2D 457, 
Smith v. McCoy, (Tex.Civ.App 5 Dist 1976); Love11 v. Bynum(Civ. 
App 1958) 315 S.W. 2d 20, ref, n.r.e. 

Is the County Clerk authorized to obligate the County to expend 
funds not provided in his budget? If not, what recourse does the 
County have? 

Respectfully submitted, 

Dan C, Clower, CPA CGPM 
Walker County Auditor 
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RECEIVED 

JEFFREY D. HERRINGTON 
CRIMINALDISTRICf'AlTORNEY 

ANDERSON WDNTY 

APR 28 1997 

Opinion Committee 

The Honorable Dan Morales 
Attorney General State of Te 
Supreme Court Building 
P.O. Box 12548 
Austin, Texas 78711-2548 

Re: Request for Attornev General's Opinion 

Dear Dan: 

I am requesting an Attorney General's Opinion with regard to 
the following question: 

May the County continue to expend funds dedicated for the 
exclusive purpose of records management and preservation when the 
County Clerk requests such payments cease being paid from said 
fund. 

Factual Summary 

On March 10, 1995 the Commissioner's Court approved the 
request of the County Clerk to expend funds to lease Electronic 
Cashiering Equipment for use by the County Clerk. These funds 
were paid from the dedicated fee account ~established for the 
benefit of the County Cierk's Uffice for the exclusive purpose of 
records management and preservation. See, Tex. Local Government 
Code Ann. §§ 118.011, 118.0216. This was done with the County 
Clerk's consent and approval. On August 16, 1996, the County Clerk 
expressed concerns that the lease of the Electronic Cashiering 
Equipment was not a proper use of funds from the Record Management 
.& Preservation account. On January 23, 1997, a private attorney 
retained by the County Clerk threatened legal action should the 
Commissioner‘s Court fail to discontinue the above expenditure. 
Subsequently, the Commissioner's Court voted to suspend payments of 
the above expenditure pending an Attorney General's Opinion. 



Leqal summary 

The leading case on this issue is Hooten v. Enricrues, 863 
S.W.Zd 522 (Tex. App. - El Paso 1993). Hooten states that the 
county clerk has "the exclusive authority to designate exactly what 
constitutes record keeping, preservation, and automation in the 
County Clerk's Office." Hooten at 531. It would seem clear that 
even though the the County Clerk originally stated that the lease 
of the equipment was a proper use of dedicated funds, her 
subsequent decision to the contrary is binding on the 
Commissioner's Court. 

I would very much appreciate your response in this matter. If 
you have any questions, feel free to contact me. 

Respectfully submittga;--') 

Criminal District 
Anderson County, exas 

Lid Texas Bar Card #0 00 
Anderson County Courthouse 
500 N. Church Street 
Palestine, Texas 75801 

- 



BOWIE COUNTY CRIMINAL DISTRICr ATTORNEY 

Dan Morales, Attorney General 
Attention: Opinion Committee 
Office of the Attorney General 
Price Daniel, Sr. Building 
209 W. 14th Street and Colorado 
P. 0. Box 12548 
Austin Texas 7871 l-2548 

November 2 1, 1996 

Re: Question related to the allocation of monies collected as records management 
and preservation fees by the County Commissioners Court to pay for 
“specific records preservation and automation projects”. 

The Bowie County Clerk has requested our office to obtain an Attorney General’s 
Opinion regarding the following question: 

1. Whether the County Commissioner’s Court has the authority to allocate monies 
collected from the records management and preservation fee to pay for the 
preservationlmicrofihning of records specified through Section 118.0216 of the Local 
Government Code? 

By way of a short explanation - the County Commissioner’s Court authorized and 
allocated a portion of the monies collected by the County Clerk through the records 
management and preservation fee to be used to pay for the microfihning of records 
specified under Section 118.0216 and the County Clerk feels these funds and the 
allocation/expenditure of the fees collected through the records management and 
preservation fee are to be used solely at her discretion. 



We have read and reviewed Letter Opinion No. 92-7, Letter Opinion No. 92-81, 
and Letter Opinion No. 93-102, and are of the opinion that the County Commissioner’s 
Court has the authority to allocate the t%nds provided they expend the monies only for 
specific records preservation set out by Section 118.0216. 

Has there been any recent opinion or is the committee considering any more 
clarifications of Letter Opinion No. 92-7 or any new, yet unpublished, opinions concerning 
our question above? 

Thank you for your consideration of this issue and I look forward to your 
response. 

Sincerely, 

Bobby Lockhart 
Criminal District Attorney 

BLJmf 

- 


